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I. IDENTITY OF PETITIONER 
The Petitioner is Echo Global Logistics, Inc. ("Echo"). 

II. COURT OF APPEALS' DECISION 
Echo seeks review of the published decision filed on 

August 1, 2022, by Division I of the Court of Appeals in Echo 

Global Logistics, Inc. v. Department of Revenue, No. 83548-1-

I. A copy of the decision is attached as Appendix A. 

III. INTRODUCTION 
This case involves the meaning of the undefined word 

"operating" in the public utility tax ("PUT") definition of 

"motor transportation business," RCW 82.16.010( 6). 1 The 

Court of Appeals' interpretation of "operating" is inconsistent 

with the well-established statutory PUT scheme, is contrary to 

Department of Revenue's long-standing interpretation of the 

PUT statute, and has significant impact on all motor 

transportation providers operating in Washington. By limiting 

its interpretation of the word "operating" to mean only direct, 

physical control of a vehicle, the Court of Appeals has 

dramatically changed the way motor carriers, freight 

forwarders, and freight brokers will pay taxes for transporting 

property-rendering a statutory deduction for jointly furnished 

motor transportation a nullity. Echo respectfully requests that 

1 A copy ofRCW 82.16.010 is attached as Appendix B. 
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this accept review of this matter to ensure that "operating" is 

given a plain meaning that is consistent with the statutory PUT 

scheme and the Department's long-standing interpretation of 

the motor transportation business classification. 

The Department has long advised that motor carriers and 

freight forwarders "operate" vehicles and are subject to PUT as 

motor transportation businesses when they contract with third­

party carriers for the physical transportation of their customers' 

property. In such circumstances, taxpayers report the entire 

amount received for transportation on their PUT return under 

the motor transportation business classification and deduct 

"amounts actually paid ... to another person ... as the latter's 

portion of the consideration due for services jointly furnished 

by both." RCW 82.16.050. 

Contrary to this long-standing administrative treatment, 

the Court of Appeals held that the motor transportation business 

classification of the PUT applies only to taxpayers that 

physically control motor vehicles. App. A at 5. According to 

the Court of Appeals, contracting with third-party carriers for 

the transportation of property is "too attenuated from the 

physical movement of a motor propelled vehicle" to fall within 

the definition of motor transportation business. Id. 

In evaluating alternative definitions for the undefined 

term "operating," the Court of Appeals failed to consider the 
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Department's long-standing interpretation and application of 

the term to motor carriers and freight forwarders that "operate" 

motor vehicles by contracting with third-party carriers. See 

First Student, Inc. v. Dep 't of Revenue, 194 Wn.2d 707,451 

P.3d 1094 (2019) (resolving the ambiguity in the meaning of 

"for hire" in the definition of "motor transportation business" 

based on the Department's long-standing interpretation). The 

Court of Appeals' decision also ignores the broader context of 

the PUT scheme, including the "jointly furnished service" 

deduction, which contemplates that motor transportation 

businesses will be subject to PUT even though all or part of the 

physical transportation may be provided by another taxpayer. 

See RCW 82.16.050(3). 

This petition raises both (i) a conflict between the 

decision of the Court of Appeals and this Court's decisions 

regarding the interpretation of statutes and (ii) an issue of 

substantial public interest that should be determined by the 

Supreme Court. RAP 13.4(b)(l )  and (4). 

Unless corrected by this Court, the impact of the Court of 

Appeals published decision will be widespread. 

First, motor carriers and freight forwarders have long 

reported and paid PUT as "motor transportation businesses" 

when they contract with third-party carriers to transport their 

customers' property. The Court of Appeals' decision concludes 
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that contracting with third-party carriers is "too attenuated from 

the physical movement of a motor propelled vehicle" to be 

constitute part of a motor transportation business. App. A at 5. 

Not only will freight brokers like Echo lose the benefit of 

taxation under the "motor transportation business" 

classification of the PUT, so will all motor carriers and freight 

forwarders that contract with third-party carriers. 

Second, the Court of Appeals' decision frustrates the 

broader PUT scheme by effectively eliminating the "jointly 

furnished service" deduction for motor transportation 

businesses. Under the Court of Appeals' interpretation of 

"operating," the very act of contracting with a third-party 

carrier for the transportation of the taxpayer's customers' 

property removes the taxpayer from the motor transportation 

business PUT classification. 

Third, the Court of Appeals' decision will significantly 

impact the Washington tax costs of motor transportation 

services and distort the motor transportation marketplace in 

favor of large motor carriers. 

This Court should accept review and confirm the 

Department's long-standing position that a taxpayer may 

"operate" motor vehicles within the meaning of the "motor 

transportation business" PUT definition by contracting with 

third-party carriers. 
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IV. ISSUE PRESENTED FOR REVIEW 

When considering alternative definitions of an undefined 

statutory term, may a court adopt the meaning that is 

inconsistent with an administrative agency's long-standing 

interpretation, renders a statutory deduction superfluous, and 

distorts the market for motor transportation services? 

V. STATEMENTOF THE CASE 

A. Echo's Business 

Echo is registered and regulated as a freight broker with 

the Federal Motor Carrier Safety Administration, a subdivision 

of the U.S. Department of Transportation, and the Washington 

Utilities and Transportation Commission. AR 114. Freight 

brokers are "motor carriers" and "common carriers" under 

chapter 81.80 RCW (motor freight carriers). RCW 81.80.010(3) 

and (6). 

Echo provides motor transportation services to business 

customers across a wide range of industries. AR 114. Some 

customers hire Echo on a shipment-by-shipment basis and 

others enter longer-term contracts, typically for periods of one 

to three years. Id. 

Echo has established a large network of motor carriers 

that provide the physical transportation of Echo's customers' 

property. AR 114. Echo's carrier network ranges in size from 
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large national trucking companies to owner-operators of a 

single truck. Id. 

When a customer needs to transport property, Echo 

generally selects a carrier for the load from its network based 

on a range of factors that may include the carrier's capabilities, 

geographic coverage, service quality, reliability, and price. Id. 

Echo accepts tender of its customers' shipment and arranges the 

selected carrier to transport the property from the point of origin 

to the destination. AR 118, 126, 131. 

Echo charges the customer for the motor transportation 

based on the rate negotiated and agreed by Echo and the 

customer. AR 115. Echo separately pays the carrier that 

physically transports the property based on rates negotiated and 

agreed by Echo and the carrier. AR 115. Customers are not 

generally informed or aware of the price Echo pays to the 

carrier, and carriers are not informed or aware of the price that 

Echo charges its customer. AR 115. 

For accounting and tax purposes, Echo records the entire 

transportation charge that it receives from its customers as 

transportation revenue. AR 115. Echo records payments to 

carriers as transportation costs that are included as part of 

Echo's "costs of goods sold" for income tax purposes. AR 115-

116. 
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B. Procedural History 

The Department conducted an audit of Echo for the 

period January 1, 2010 through June 30, 2014. AR 139. The 

Department classified Echo's income under the service and 

other activities B&O tax classification and issued an assessment 

of $1,201,941 in B&O tax, penalties, and interest. AR 138. 

This assessment was affirmed in the Department's informal 

review process. AR 166-171. Echo appealed the Department's 

determination to the Board of Tax Appeals pursuant to RCW 

82.03.190. AR 296-299. 

The parties presented the case to the Board on cross­

motions for summary judgment. The Board issued its final 

decision granting the Department's motion for summary 

judgment on July 23, 2020. AR 23-34. The superior court 

affirmed the Board's decision in an order dated June 30, 2021. 

CP 185-189. 

C. The Court of Appeals' Decision 

The Court of Appeals affirmed the Board of Tax 

Appeal's summary judgment order. First, it determined the 

statutory term, "operate," is undefined and, accordingly, can be 

defined by looking at dictionary definitions of the term. App. A 

at 4. However, selecting among definitions, the Court failed to 

select the definition that could be reconciled with the context of 

the PUT scheme and the Department of Revenue's regulations 
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and published guidance concluding that freight forwarders and 

other motor carriers "operate" motor vehicles when they 

contract with other carriers for the physical transportation of 

their customers' property. App. A at 5. 

VI. ARGUMENT IN FAVOROF REVIEW 

A. The Court of Appeals' Decision Conflicts with This 
Court's Rules of Statutory Construction. 

Review of this matter is necessary to assure the proper 

application of this Court's statutory interpretation precedent, 

including First Student, Inc. v. Dep't of Revenue, 194 Wash. 2d 

707,710,451 P.3d 1094, 1096-97 (2019), a recent decision of 

this Court involving the interpretation of a different phrase in 

the same statutory definition at issue in this case. The 

undefined term "operating" in RCW 82.16.010(6) should be 

given its plain meaning consistent with the statutory PUT 

scheme and the Department's long-standing interpretation of 

the PUT. 

"Motor transportation business" is defined as "operating 

any motor propelled vehicle by which persons or property of 

others are conveyed for hire" and includes "the operation of any 

motor propelled vehicle" as a common or contract carrier. 

RCW 82.16.010(6). The terms "operating" and "operation" are 

not defined by statute. An undefined term is "given its plain 
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and ordinary meaning unless a contrary legislative intent is 

indicated." State v. Brown, 194 Wn.2d 972, 976, 454 P.3d 870, 

872 (2019) (quotingRavenscroftv. Wash. Water Power Co., 

136 Wn.2d 911, 920-21 (1998)). "To determine the plain 

meaning of an undefined term, we may look to the dictionary." 

HomeStreet, Inc. v. Dep't ofRevenue, 166 Wn.2d 444,451,210 

P.3d 297, 300 (2009). The plain language of the statute must 

be considered with "the text of the provision, the context of the 

statute, related provisions, ... and the statutory scheme as a 

whole." First Student, Inc. v. Dep't of Revenue, 194 Wash. 2d 

707,710,451 P.3d 1094, 1096-97 (2019). 

The Court of Appeals acknowledged that there are 

multiple dictionary definitions that meet the grammatical 

structure of the RCW 82.16.010(6). App. A at 5. The parties 

put forth two alternative transitive definitions of "operate." 

According to the Department, the "best" definition of "operate" 

is "to cause to function usu. by direct personal effort." 

Department's Br. at 17 (citing definition 2 of the transitive verb 

"operate"). Part b of the same transitive definition also fits 

grammatically within RCW 82.16.010(6) while providing a 

better fit with the PUT scheme as a whole: "to manage and put 

or keep in operation whether with personal ejf ort or not." 

Webster's Third New International Dictionary 1581 (2002) 

( emphasis added). 
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1. The Court of Appeals' decision fails to consider 
the context of the PUT scheme. 

When interpreting statutes, courts "derive legislative 

intent solely from the plain language of the statute, considering 

the text of the provision, the context of the statute, related 

provisions, amendments to the provision, and the statutory 

scheme as a whole." First Student, Inc. v. Dep't of Revenue, 

194 Wash. 2d 707,710,451 P.3d 1094, 1096-97 (2019). In 

selecting the definition of "operate" that requires "direct 

personal effort," the Court of Appeals failed to consider the 

context of the PUT definition and the broader PUT scheme. 

First, PUT is imposed on businesses, not drivers. RCW 

82.16.020(1). Except in the case of a sole proprietor owner­

operator, motor transportation businesses always cause motor 

vehicles to function by contracting with others. Sometimes 

those contracts are with employees� sometimes, as here, those 

contracts are with independent contractors. 

Second, the Court of Appeals' interpretation ignores the 

deduction available to motor transportation businesses in RCW 

82.16.050(3) and renders the deduction a nullity. PUT system 

requires taxpayers to report and pay PUT on their "gross 

income" from the motor transportation business. RCW 

82.16.020(1 )(f). However, motor transportation businesses are 

permitted to deduct from gross income "[ a ]mounts actually paid 
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by a taxpayer to another person taxable under [the PUT] as the 

latter's portion of the consideration due for services furnished 

jointly by both .... " RCW 82.16.050(3). See also WAC 458-20-

180(7)(b) (noting the application of the jointly furnished 

services deduction to motor transportation businesses). Under 

the Court of Appeals' interpretation of "operates," no motor 

transportation would ever be entitled to a deduction for jointly 

furnished services because any taxpayer contracting with 

another carrier for all or part of the transportation service would 

not be causing vehicles to function through direct personal 

effort. 

In contrast, the second transitive definition of 

"operate"-"to manage and put or keep in operation whether 

with personal ejf ort or not"-reflects the context of the PUT 

scheme and avoids rendering the jointly furnished services 

deduction a nullity in connection with motor transportation 

businesses. Webster's Third New International Dictionary 1581 

(2002) ( emphasis added). Under this definition, a motor 

transportation business may "operate" motor vehicles by 

contracting with third-party carriers and may deduct amounts 

paid to such carriers as a jointly furnished service. RCW 

82.16.050(3). 
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2. The Court of Appeals' decision ignores the 
Department of Revenue's long-standing 
administrative interpretation of the PUT statute. 

The Department has long held that taxpayers are subject 

to PUT as motor transportation businesses ( and, thus, "operate" 

motor vehicles) when they provide transportation services to 

customers through contracts with third-party motor carriers. 

Since 1994, the Department's PUT regulations have 

included an example in which a taxpayer is subject to PUT as a 

motor transportation business and is permitted a deduction for 

jointly furnished services despite subcontracting with another 

carrier for part of the physical transportation: 

Manufacturing Company hires ABC 
Transport (ABC) to haul goods from 
Tacoma to a manufacturing facility in 
Bellingham. ABC subcontracts part of the 
haul to XYZ Freight (XYZ) and has XYZ 
haul the goods from Tacoma to Everett, 
where the goods are loaded into ABC's truck 
and transported to Bellingham. ABC may 
deduct the payments it makes to XYZ from 
its gross income as XYZ's portion of the 
consideration paid by Manufacturing 
Company for transportation services 
furnished jointly by both ABC and XYZ. 

WAC 458-20-l 79(201)(f)(example 1). See WSR 94-13-034 

(filed June 6, 1994) (adding the current example with minor 

difference in language to WAC 458-20-179). See also WAC 
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458-20-180(7)(b) (providing a similar subcontracting example 

in the Department's motor carrier rule). 

For over twenty years, the Department has held that 

taxpayers are subject to PUT as motor transportation businesses 

even when a third-party carrier performs all the transportation 

service. For example, in a decision that the Department 

designated precedential pursuant to RCW 82.32.410, the 

Department held that a public transit agency was subject to 

PUT on gross income from paratransit services where the 

agency contracted out the physical transportation to private, for­

profit carriers. Washington Dep't of Revenue Det. No. 01-

167E, 21 Wash. Tax Det. 272 (2002).2 In that case, "the 

vendors drove, operated, supplied, and maintained the 

paratransit vans" and the taxpayer "received all applications for 

service, screened users for eligibility, and scheduled required 

van usage." Id. 

In 2009, the Department published an excise tax advisory 

advising that freight forwarders are "motor transportation 

businesses" subject to PUT based on "contractual responsibility 

to move freight" even though they "own[] no rolling stock and 

contract[] with others for the actual handling and transportation 

2 The determination was subsequently withdrawn by the 
Department because of uncertamty over whether the taxpayer 
might qualify for a PUT exemption under RCW 82.16.021-7. 
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of the goods (including pickup and deliver)." Excise Tax 

Advisory 3149.2009 (copy attached at Appendix C).3 As in the 

examples in WAC 458-20-179, WAC 458-20-180, and 

Determination 01-167E, the Department's excise tax advisory 

concludes that the "operating" element of RCW 82.16.010( 6) 

can be satisfied by "be[ing] contractually (but not necessarily 

physically) responsible for transporting the property using 

motor vehicles." Excise Tax Advisory 3149.2019 (copy 

attached as Appendix D ). 

The examples in WAC 458-20-179 and 458-20-180, 

Determination No. 01-167E, and Excise Tax Advisories 

3149.2009 and 3149.2019, all confirm that taxpayers may 

"operate" motor vehicles and are subject to PUT as "motor 

transportation businesses" when they are "contractually (but not 

necessarily physically) responsible for transporting the property 

using motor vehicles." Excise Tax Advisory 3149.2019.4 

In First Student, Inc. v. Department of Revenue, 194 

3 Excise Tax Advisories are interpretive and policy statements 
issued by the Department pursuant to RCW 34.05.230. They 
carry a similar weight and effect as the Department's 
interpretative rules m that they serve as advanced notice of the 
Department's position and are not legally binding on taxpayers 
or courts. See Ass'n of Washington Bus. v. Dep't of Revenue, 
155 Wn.2d 430, 447, 120 P.3d 46, 54 (2005). 
4 While the Department has attempted to distinguish freight 
brokers from freight forwarders and other motor carriers, those 
distinctions have no bearing on the meaning of "operating." 
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Wn.2d 707,719,451 P.3d 1094, 1101 (2019), this Court 

addressed an ambiguity in the meaning of "for hire" in RCW 

82.16.010(6)-the same PUT definition as is at issue in this 

case. The Court resolved that ambiguity "in favor of the long­

standing interpretation" of the statute by the Department. The 

Court of Appeals erred in failing to do the same. 

3. Ambiguities in tax classification statutes should be 
construed in favor of taxpayers. 

The plain meaning of "operating" should be resolved by 

examining the use of the term in the context of the PUT 

statutory scheme and the Department's long-standing 

interpretation of the statute. However, if there is any ambiguity 

in the meaning of "operate" or the definition of "motor 

transportation business," it must be resolved most strongly 

against the Department and in favor of Echo. Ski Acres, Inc. v. 

Kittitas County, 118 Wn.2d 852, 857, 827 P.2d 1000 (1992). 

RCW 82.16.010 is a tax statute that defines the scope of the 

PUT classification for "motor transportation businesses." RCW 

82.16.020(l )(f). The general rule of construction of tax statutes 

in favor of taxpayers applies to tax classification statutes. 

Agrilink Foods, Inc. v. Dep't ofRevenue, 153 Wn.2d 392,399, 

103 P.3d 1226, 1230 (2005) (n.l ). 
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B. The Court of Appeals' Decision that Motor 
Transportation Businesses Must Cause a Vehicle to 
Function with Direct Personal Effort Presents an Issue 
of Substantial Public Importance. 

The Court of Appeals' decision concludes that 

contracting with third-party carriers is "too attenuated from the 

physical movement of a motor propelled vehicle" to constitute 

part of a motor transportation business. App. A at 5. This 

conclusion impacts not only freight brokers like Echo, but other 

motor carriers and freight forwarders who have long reported 

and paid PUT as "motor transportation businesses" when they 

contract with third-party carriers to transport their customers' 

property. See WAC 458-20-l 79(20l )(f), WAC 458-20-

180(7)(b), Determination No. 0l -167E, and Excise Tax 

Advisories 3149.2009 and 3149.2019. 

For example, the Department has advised freight 

forwarders that the "operating" element ofRCW 82.16.010(6) 

can be satisfied by "be[ ing] contractually (but not necessarily 

physically) responsible for transporting the property using 

motor vehicles." Excise Tax Advisory 3149.2019. Not so 

under the Court of Appeals' conclusion that "operates" requires 

direct personal effort to cause a vehicle to function. 

The Department previously advised carriers that they are 

subject to PUT as motor transportation businesses when they 

subcontract out transportation to other motor carriers. WAC 
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458-20-179(201 )(f); WAC 458-20-l 80(7)(b ). Not so under the 

Court of Appeals' decision. 

The Department previously advised transit agencies that 

the "operating" element of the definition when it contracted 

with private vendors to transport the agency's passengers. Not 

so under the Court of Appeals' decision. 

The Court of Appeals' decision further frustrates the 

broader PUT system by effectively eliminating the "jointly 

furnished service" deduction for motor transportation 

businesses. Under the Court of Appeals' interpretation of 

"operating," the very act of contracting with a third-party 

carrier for the transportation of the customers' property 

removes the taxpayer from the motor transportation business 

PUT classification with respect to that transportation service. 

Finally, the Court of Appeals' decision will significantly 

increase the Washington tax costs of motor transportation 

services and distort the motor transportation marketplace in 

favor of large motor carriers. The Legislature created a PUT 

system for the motor transportation industry in which a single 

tax is paid on the transportation of property or passengers 

whether that transportation is physically performed by the party 

contracting with the customer or is performed by another carrier 

engaged by the taxpayer. RCW 82.16.020(l )(f); WAC 458-20-

179(20l )(f); WAC 458-20-180(7)(b). The Court of Appeals 
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decision undermines this legislative scheme and distorts the 

motor transportation market by favoring motor transportation 

businesses that transport property or passengers directly rather 

than by contracting with third-party carriers. 

For example, assume a customer hires a taxpayer to 

transport its property from Tacoma to Bellingham for $1,000. 

If the taxpayer transports the property in its own vehicles, the 

taxpayer would pay $19.26 in PUT ($1,000 x 1.926%). RCW 

82.16.020(l )(f) and (2). Under the Department's regulations 

and excise tax advisories, the same overall PUT of $19. 26 

would be due if the taxpayer contracting the customer 

contracted with a third-party carrier for the physical 

transportation of the property. Thus, for example, if the 

customer paid $1,000 to the taxpayer and the taxpayer paid 

$900 to the transporting carrier, the taxpayer would be subject 

to PUT on $100 ($1,000 - $900) and the transporting carrier 

would be subject to PUT on $900. 

Under the Court of Appeals' decision, the overall tax in 

the second scenario is almost twice that of the single carrier or 

the Department's historic interpretation of the PUT. Under the 

decision, the taxpayer contracting with a third-party carrier 

would be thrown from the "motor transportation business" 

classification of the PUT to the service classification of the 

business and occupation (B&O) tax and would lose the 
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deduction for jointly furnished services. The taxpayer would 

pay B&O tax of $17.50 ($1,000 x 1.75%). RCW 82.04.290(2). 

The third-party carrier would be subject to $17.33 in PUT on its 

portion of the service ($900 x 1.926%). RCW 82.16.020(1)(±) 

and (2). 

Customer Pays $1 ,000 for Intrastate Transportation 

($900 of Which Is Paid to the Transporting Carrier) 

Under Department' s Rules Under Court of Appeals ' 

and Excise Tax Advisories Decision 

Contracting Taxpayer's Contracting Taxpayer's 
PUT = $1.93 B&O Tax = $17.50 

Transporting Carrier's Transporting Carrier's 
PUT = $17.33 PUT = $17.33 

Total Tax $19.26 Total Tax $34.83 

Under the Court of Appeals' decision, freight forwarders, 

freight brokers, and carriers with limited rolling stock carry a 

significantly higher tax burden than carriers that directly 

perform the transportation using their own vehicles. This result 
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is not supported by the plain language ofRCW 82.16.010 and is 

inconsistent with the statutory scheme of the PUT and the 

Department's longstanding interpretation of the statute. 

VII. CONCLUSION 

The Court of Appeals' interpretation of "operating" in 

the definition of "motor transportation business" ignores the 

context of the broader PUT scheme, upsets the Department's 

long-standing interpretation and application of the PUT, and 

significantly impacts freight brokers, freight forwarders, and 

other motor carriers that routinely transport their customers' 

property by motor vehicle by contracting with third-party 

carriers. 

This Court should accept review, reverse the decision of 

the Court of Appeals, and remand the case to the Board of Tax 

Appeals for entry of judgment in favor of Echo. 

* * * 

This document contains 3,698 words, excluding the parts 

of the document exempted from the word count by RAP 

l 8. l 7(b ), and complies with the applicable word-count limits 

set forth in RAP 18.17( c ). 

* * * 
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______________ ) 

No .  83548-3- 1 

D IVIS ION O N E  

PUBL ISHED OP I N ION 

HAZELRIGG ,  J .  - Echo G lobal Log ist ics , I nc .  appeals a determ inat ion by  the 

Board of Tax Appeals ,  argu ing it is subject to a pub l ic  uti l ity tax rather than a 

bus i ness & occupation tax. Because Echo fa i ls to demonstrate the Board 

erroneously i nterpreted or appl ied the law, we affi rm . 

FACTS 

Echo G lobal Log istics , I nc .  (Echo) is a fre ight broker; it contracts with motor 

carriers and customers to faci l itate and coord i nate the transportat ion of goods 

nationa l ly .  In November 20 1 4 ,  the Department of Revenue (Department) 

performed a desk examination of Echo's bus i ness and occupation (B&O) tax 

retu rns and reclass ified the fre ight broker under the "service and other" bus i ness 

class ificat ion for tax pu rposes . Echo appealed th is determ inat ion to the Board of 

Tax Appeals (Board ) ,  argu ing it was subject to the pub l ic  uti l ity tax (PUT) ,  not a 
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B&O tax, desp ite the fact that it had been payi ng B&O tax for approximate ly fou r  

years a t  that point .  The  Department moved for summary j udgment ,  which was 

g ranted . Echo then appealed to the C lark County Superior Cou rt , wh ich affi rmed 

the Board 's  decis ion . Echo t imely appealed . 

I .  Standard of Review 

ANALYS I S  

This cou rt reviews decis ions by the Board under the Adm in istrative 

Procedu re Act (APA) . 1 Steven Kle in ,  I nc. v .  Dep't of Revenue , 1 83 Wn .2d 889 ,  

895 ,  357 P . 3d 59 (20 1 5) (cit i ng RCW 82 .03 . 1 80) . "Under the APA, we may g rant 

re l ief from an agency order when ' [t] he agency has erroneously i nterpreted or 

appl ied the law. "' !sL. (quoti ng RCW 34 .05 . 570(3) (d) ) .  We apply the APA " 'd i rectly 

to the record before the agency, sitt ing in the same pos it ion as the super ior cou rt . "' 

Dep't of Revenue v. B i -Mor, I nc . , 1 7 1 Wn . App .  1 97 ,  20 1 -02 , 286 P . 3d 4 1 7  (20 1 2) 

(quot ing Honesty i n  Envtl . Analys is & Legis .  (H EAL) v. Cent. Puget Sound Growth 

Mgmt. H r'g Bd . ,  96 Wn . App .  522 , 526 , 979 P .2d 864 ( 1 999)) . If the Board 

d ism issed an adm in istrative appeal on summary j udgment, "we overlay the APA 

'error  of law' standard of review with the summary j udgment standard ,  and review 

an agency's i nterpretat ion or appl icat ion of the law de novo wh i le viewi ng the facts 

i n  the l i ght most favorable to the nonmoving party . "  B i -Mor, I nc . , 1 7 1 Wn . App .  at 

202 . 

1 Ch .  34 .05  RCW. 
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I I .  Defi n it ion of "Operates" 

Echo fi rst asserts it is a motor transportat ion bus iness under RCW 

82 . 1 6 . 0 1 0(6) because it "operate [s]" motor veh icles by " 'exert[ ing]  power or 

i nfl uence' over a motor veh icle by contract ing with a th i rd party . "  The Department 

responds Echo does not "operate" a motor veh icle because it merely "arrang [es] 

for transportat ion by a th i rd party" rather than phys ica l ly moving goods .  

Statutory i nterpretat ion is a quest ion of  law reviewed de novo . Puget Sound 

Energy v.  Dep't of Revenue ,  1 58 Wn . App .  6 1 6 , 620 , 248 P . 3d 1 043 (20 1 0) .  The 

court's "objective is to ascerta i n  and carry out the leg is latu re's i ntent . "  I d .  

"Genera l ly ,  Wash ington 's B & 0 tax appl ies to the act or  privi lege of engag ing i n  

bus i ness activit ies , "  un less those activit ies are "exp l ic itly taxed elsewhere i n  the 

statutory scheme . "  F i rst Student, I nc .  v .  Dep't of Revenue ,  1 94 Wn .2d 707, 7 1 1 ,  

45 1 P . 3d 1 094 (20 1 9) (citi ng RCW 84 . 04 .220 ,  .290(2)) . Bus i nesses that are 

subject to the PUT are not subject to the B&O tax under RCW 82 . 04 . 3 1 0 ( 1 ) .  kl 

RCW 82 . 1 6 . 020( 1 ) (f) l ists bus i nesses subject to the PUT,  inc lud i ng " [m]otor 

transportat ion , ra i l road , ra i l road car, and tugboat bus i nesses . "  

transportat ion bus iness" is defi ned i n  RCW 82 . 1 6 . 0 1 0 (6) as : 

[T]he bus i ness (except u rban transportat ion bus i ness) of operat ing 
any motor propel led veh icle by which persons or property of others 
are conveyed for h i re ,  and i nc ludes , but is not l im ited to , the 
operation of any motor propel led veh icle as an auto transportat ion 
company (except u rban transportat ion bus i ness) , common carrier ,  or 
contract carrier as defined by RCW 8 1 .68 . 0 1 0  and 8 1 . 80 . 0 1 0 .  

"Motor 

RCW 8 1 . 80 . 0 1 0 i n  tu rn defi nes the terms "common carrier" and "contract carrier . " 

A common carrier is "any person who undertakes to transport property for the 

general  pub l ic by motor veh icle for compensation , "  and a contract carrier " i nc ludes 

- 3 -
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a l l  motor veh icle operators not i ncl uded under the terms 'common carrier' and 

' p rivate carrier , "' i n  add it ion to "any person who under special  and i nd ivid ual 

contracts or ag reements transports property by motor veh icle for compensation . "  

RCW 8 1 . 80 . 0 1 0 ( 1  ) ,  (2) . " [B]rokers and  forwarders" are exp l icitly i ncluded as  

"common carriers" and  "contract carriers . "  RCW 8 1 . 80 . 0 1 0(3) . 

Wh i le i nterpret ing a statute , th is cou rt '"endeavor[s] to effectuate the 

leg is lature's i ntent by apply ing the statute's p la in mean ing , considering the relevant 

statutory text, its context , and the statutory scheme . "' Olympic Tug & Barge, I nc. 

v .  Dep't of Revenue ,  1 88 Wn . App .  949 ,  952 , 355 P . 3d 1 1 99 (20 1 5) (quot ing 

Cashmere Val ley Bank v .  Dep't of Revenue ,  1 8 1 Wn .2d 622 , 63 1 , 334 P . 3d 1 1 00 

(20 1 4)) . I n  a p la in  mean ing i nqu i ry ,  the court "may resort to an app l icable 

d ictionary defi n it ion to determ ine the pla in and ord i nary mean ing of a word that is 

not otherwise defi ned by the statute . "  F i rst Student, I nc . , 1 94 Wn .2d at 7 1 1 .  After 

i nvest igati ng the p la in mean i ng ,  if "the statute remains suscepti b le to more than 

one reasonable mean i ng ,  the statute is ambiguous and it is appropr iate to resort 

to a ids to construction ,  i nc lud i ng leg is lative h istory . "  Dep't of Ecology v. Campbel l  

& Gwinn ,  LLC , 1 46 Wn .2d 1 ,  1 2 , 43 P . 3d 4 (2002) . 

The word "operate" is not defi ned by the statute . Echo and the Department 

subm itted d ifferi ng d ictionary defi n it ions :  Echo cites the 1 976 vers ion of Webster's 

Th i rd New I nternational  D ict ionary. wh i le the Department cites the 2002 vers ion . 

Echo's cited defi n it ion for operate is "to perform a work or labor : exert power or 

i nfl uence : p rod uce an effect . "  WEBSTER'S TH IRD NEW I NTERNATIONAL D ICTIONARY 

OF THE ENGL ISH LANGUAGE ,  UNABRIDGED,  1 580 ( 1 976) . The Department's cited 

- 4 -
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defi n it ion is "to cause to function [usual ly] by d i rect personal effort : work [as i n  

operate] a car . "  WEBSTER TH IRD NEW I NTERNATIONAL D ICTIONARY, UNABRIDGED , 

1 58 1  (2002) . 

"We emp loy trad it ional  ru les of g rammar i n  d iscern ing the p la in  language of 

the statute . "  D iaz v. North Star Tr. , LLC , 1 6  Wn . App .  2d 34 1 ,  353 ,  481  P . 3d 557 

(202 1 ) . As the Department notes , "operati ng" is a trans itive verb with i n  the statute , 

with "motor transportat ion bus i ness" as the subject and "motor propel led veh icle" 

as the d i rect object. Echo's cited d ictionary defi n it ion of "produce as effect" wou ld 

a lter the g rammatical structu re of the sentence by chang i ng the d i rect object from 

"motor propel led veh icle" to "transportat ion" as the effect is the transportat ion of 

goods ,  rather than a motor propel led veh icle . I ts other two defin it ions do not suffer 

from the same g rammatical shortcom ing , but a lso do not encompass the broad 

read ing of "operate" that Echo asks th is cou rt to fi nd . " [T]o perform a work or labor" 

or  to "exert power or i nfl uence" both suggest a d i rect connection between the 

performance or exert ion and the consequential resu lt on the d i rect object : a motor 

propel led veh icle . Echo's "work or labor" or  "power or i nfl uence" is the coord i nation 

and management of the movement of goods ,  not the impact on a motor propel led 

veh icle . Echo's act ions are too attenuated from the phys ical movement of a motor 

propel led veh icle to reasonably fa l l  with i n  even its own proposed g rammatical ly 

appropr iate d ict ionary defi n it ion of "operate . "  U nder the p la in  language of the 

statute , Echo is not a motor transportat ion bus i ness and the Board did not err in 

so ho ld i ng .  

- 5 -
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I l l .  Pub l ic Service Bus i ness 

Echo alternatively argues it fa l ls with i n  the scope of the PUT as a " 'bus i ness 

subject to contro l  by the state , "' or  as one " 'declared by the leg is lature to be of a 

pub l ic service natu re . "' (Quoti ng RCW 82 . 1 6 . 0 1  0(?)(a)) . 

U nder RCW 82 . 1 6 . 020( 1 ) (f) , the PUT appl ies to "a l l  pub l ic  service 

bus i nesses other than the ones ment ioned above . "  A pub l ic  service bus i ness is 

defi ned as "any bus i ness subject to control by the state , or  havi ng the powers of 

emi nent domain and the d uties i ncident thereto , or any bus i ness hereafter declared 

by the leg is latu re to be of a pub l ic  service natu re . "  RCW 82 . 1 6 . 0 1 0(7) (a) . " It 

i nc ludes,  among others ,  without l im it ing the scope hereof: Ai rp lane transportation ,  

boom , dock, ferry ,  p ipe l i ne ,  to l l  b ridge ,  to l l  logg ing road , water transportat ion and 

wharf bus inesses . "  I d .  

A .  Subject to State Control  

Echo largely re l ies on art icle XI I ,  sect ion 1 3  of the Wash i ngton Constitut ion 

to argue it is subject to contro l  by the state . Th is sect ion governs the regu lation of 

common carriers , hold ing "[a] I I  ra i l road , canal  and other transportation compan ies 

are declared to be common carriers and subject to leg is lative contro l . "  WASH .  

CONST. art .  XI I ,  § 1 3 . The Board found fre ight brokers "are not subject to any 

mean i ngfu l contro l  by the State , which is defi ned . . .  as the contro l over rates 

charged for services rendered . "  Echo a l leges th is was error because the 

leg is latu re cou ld constitut ional ly exercise contro l  over fre ig ht brokers .  The 

Department contends that unt i l  the leg is latu re exercises "actual 'control"' over 

fre ig ht broker rates or services , b rokers are not subject to contro l by the state . I t  

- 6 -
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avers that if th is cou rt held Echo is subject to state contro l  based solely on some 

poss ib le futu re exercise of the de legat ion authority of in the state constitution , there 

wou ld be a "sea-change i n  the tax treatment of numerous bus inesses" because a l l  

bus inesses requ i red to comply with state reg istrat ion requ i rements wou ld be 

deemed subject to state contro l .  

I n  Conti nenta l Gra in  Company v.  State , our  Supreme Court found a 

warehouse was subject to state contro l because it ( 1 ) "annua l ly appl ied for and 

received a pub l ic-g ra in-warehouse l icense , "  (2) fi led "evidence of proper 

i nsurance ,  a fi nancia l  statement and sched u le[ ] of charges , "  (3) "furn ish[ed] a 

warehouse bond , "  and (4) provided "warehouse rece ipts to its customers upon 

forms prescribed by the Department of Ag ricu ltu re . "  66 Wn .2d 1 94 , 1 97 , 40 1 P . 2d 

870 ( 1 965) . I n  Shu rguard M i n i-Storage of Tumwater v. Department of Revenue ,  

D iv is ion I I  of  th is  cou rt ana lyzed whether a warehouse was subject to  contro l ,  

re lyi ng on "the ru le of  noscitu r a sco i is , I21 wh ich teaches that the mean ing of 

doubtfu l words may be determ i ned by reference to the i r  re lationsh ip  with other 

associated words and ph rases . "  40 Wn . App .  72 1 ,  727 ,  700 P .2d 1 1 76 ( 1 985) . 

The court rooted its analys is i n  the last sentence of RCW 82 . 1 6 . 0 1 0 ( 1 1 ) , which 

gave examples of bus inesses regu lated by the state , i nclud ing those which 

" requ i red l icens ing by the state and the fi l i ng  of rates . "  lit_ at 727-28 .  

M i rrori ng the language i n  the two cases set out  above , WAC 458-20-

1 79(b )( i) defines "subject to contro l  by the state" as "contro l  by the uti l it ies and 

2 " ' [A] word is known by the company it keeps. "' McDonne l l  v .  U n ited States, 579 U . S .  550 ,  
569, 1 36 S .  Ct .  2355 ,  1 95 L .  Ed . 2d 639 (20 1 6) (q uoti ng Jarecki v .  G . D . Searle & Co. , 367 U . S .  
303,  307 ,  8 1  S .  Ct. 1 579 ,  6 L .  E d .  2d 859 ( 1 96 1  ) ) .  

- 7 -
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transportat ion comm iss ion or any other state agency requ i red by law to exercise 

contro l  of a bus iness of a pub l ic  service natu re regard i ng rates charged or services 

rendered . "  (Emphasis added . )  As a common or contract carrier , 3 Echo i s  req u i red 

to obta in  a perm it from the Wash i ngton State Uti l it ies and Transportat ion 

Comm ission . RCW 8 1 . 80 . 070( 1 ) .  In order to successfu l ly obta in  a perm it , a carrier 

must "estab l ish safety fitness and proof of m in imum fi nancia l  respons ib i l ity as 

provided i n  th is chapter . " RCW 8 1 . 80 . 070(3) . Echo does not expand on what 

these req u i rements enta i l  and it concedes it is not subject to rate regu lation  by law 

or by the Comm ission . Th is is not sufficient under the defi n it ion set out i n  WAC 

458-20- 1 79 .  

The  State's potent ial power to  regu late freig ht brokers is also l im ited by 

federal preemption . U nder 49 USC § 1 4501  (b) ( 1  ) ,  "no State or pol it ical subd ivis ion 

. . .  sha l l  enact or  enforce any law, ru le ,  regu lation , standard ,  or  other provis ion 

havi ng the force and effect of law relat ing to i ntrastate rates ,  i ntrastate routes , or  

i ntrastate services of any fre ight forwarder or  broker . " The next sect ion of th is 

statute provides that no state may "enact or enforce a law, regu lation ,  or other 

provis ion havi ng the force and effect of law related to a price ,  route , or service of . 

. . any motor private carrier ,  b roker, or  fre ig ht forwarder with respect to the 

transportat ion of property . "  49 USC § 1 4501  (c) ( 1  ) .  

Based o n  the defi n it ion i n  WAC 458-20- 1 79 and under federal  law, fre ight 

brokers are not subject to contro l  by the state . 

3 "Common carrier" and "contract carrier" i nc ludes fre ight  brokers .  See RCW 8 1 . 80 . 0 1 0(3) . 

- 8 -
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B .  Declared to Be  of a Pub l ic  Service Nature 

F ina l ly ,  Echo argues the leg is latu re has declared that fre ight brokers are 

pub l ic service bus inesses . U nder RCW 82 . 1 6 . 0 1 0 ,  a pub l ic  service bus i ness 

i nc ludes "any bus i ness here inafter declared by the leg is latu re to be of a pub l ic 

service natu re . "  

Echo re l ies on RCW 8 1 . 80 . 0 1 0 and  . 020 i n  support of th is proposit ion . 

RCW 8 1 .80 .020 states " [t]he bus i ness of operat ing as a motor carrier of fre ight for 

compensation along the h ig hways of th is state is declared to be a bus i ness 

affected with a pub l ic  interest . "  RCW 8 1 .80 . 0 1 0 defi nes "pub l ic  service company" 

as "any person , fi rm , association ,  or corporat ion , whether pub l ic or private , 

operati ng a uti l ity or  pub l ic  service enterprise subject i n  any respect to regu lation 

by the uti l it ies and transportat ion comm ission under the provis ions of th is tit le or  

Tit le 22 RCW." The Department counters that RCW 8 1 . 80 . 020 appl ies on ly to 

bus inesses "operati ng as a motor carrier of freig ht , " wh ich excludes fre ight brokers 

because it does not transport fre ight .  The Department also correctly notes that 

ne ither statutory provis ion exp l icitly ment ions fre ight brokers , but Echo contends 

that "motor carrier" i nc ludes common and contract carriers ,  wh ich do exp l icitly 

i nc lude brokers . See RCW 8 1 . 80 . 0 1 0(3) . 

RCW 8 1 . 80 . 020 states that " [t] he rapid i ncrease of motor carrier fre ig ht 

traffic and the fact that under the exist ing law many motor trucks are not effectively 

reg u lated have i ncreased the dangers and hazards on pub l ic h ig hways and make 

it imperative that reg u lation  to the fu l lest extent a l lowed . . .  shou ld be emp loyed . "  

The statute focuses on the proper development and  preservat ion of pub l ic  

- 9 -
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h ig hways and the stab i l ity of pub l ic transportat ion services for the pub l ic .  Th is 

p la in  language contrad icts Echo's argument that the statute captu res fre ig ht 

brokers because brokers do not d i rectly transport goods on pub l ic  h ig hways , nor 

does they provide a transportat ion service to the pub l ic ;  brokers l i ke Echo provide 

coord i nat ion and faci l itat ion services between customers and carriers who do 

operate motor transportat ion veh icles . 

Add it iona l ly ,  the Department correctly notes that "a bus i ness affected with 

a pub l ic  i nterest" and a "bus i ness . . .  of a pub l ic  natu re" are d ifferent .  "We presume 

the leg is latu re i ntends a d ifferent mean ing when it uses d ifferent terms . "  Foster v .  

Dep't of Ecology, 1 84 Wn .2d 465 ,  473 ,  362 P . 3d 959 (20 1 5) .  RCW 

82 . 1 6 . 0 1 0(7) (a) defi nes a pub l ic  service bus i ness as "any bus i ness hereafter 

declared by the leg is latu re to be of a pub l ic  service natu re , "  wh i le RCW 8 1 . 80 .020 

declares that " [t] he bus i ness of operati ng as a motor carrier of fre ig ht for 

compensation along the h ig hways of th is state is declared to be a bus i ness 

affected with a pub l ic  i nterest . "  (Emphasis added . )  I n  Merriam-Webster On l i ne 

D ict ionary, the defin it ion of "natu re" i ncl udes "d isposit ion , temperament , "  "the 

i nherent character or basic constitut ion . . .  of a person or th ing : essence" or  "a 

k ind or class usual ly d isti ngu ished by fundamental or essential characteristics . "  

https ://www.merriam-webster. com/d ictionary/natu re ( last vis ited J une 1 0 , 2022) . 

Merriam-Webster defi nes "affected" as " i nc l i ned , d isposed . "  https ://www.merriam­

webster . com/d ict ionary/affected ( last vis ited June 1 0 , 2022) . We presume that the 

leg is latu re used these d ifferent terms to mean d ifferent th ings ;  "natu re" imp l ies a 
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fundamental characteristic d istinguishing one category from another, wh i le 

"affected" is a more anci l lary characteristic or incl ination . 

The fu l l  declaration of pol icy in RCW 81 .80.020 highl ights this d istinction :  

the statute discusses the importance of preserving publ ic highways and the need 

for "stabi l ized service and rate structure" of motor carriers for the publ ic. This 

supports a reading of "affected with a publ ic interest" as impl icating a community­

wide concern , rather than distingu ishing a business category from others. Under 

the plain language of the statute , there is not a clear statement from the legislature 

that freight brokers are "of a publ ic service nature" and therefore Echo does not 

qual ify for the PUT. 

Affirmed . 

WE CONCUR: 
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8/3 1 /22 ,  7 : 3 1  AM RCW 82. 1 6 .0 1 0 :  Defi n it ions. 

PDF  RCW 82. 1 6 .01 0 

Defi n itions.  

For  the  purposes of  th i s  chapter, un less otherwise requ i red by  the  context : 

( 1 ) "Express bus iness" means the busi ness of carry ing property for pub l ic  h i re on the l i ne of any 

common carrier operated i n  th is state , when such common carrier is not owned or leased by the person 

engag ing i n  such busi ness . 

(2) "Gas d istri but ion busi ness" means the busi ness of operat ing a plant or system for the 

production or d istri bution for h i re or sale of gas, whether manufactured or natu ra l .  

(3) "Gross i ncome" means the value proceed i ng or accru ing from the  performance o f  the 

particu lar  pub l ic  service or transportat ion busi ness i nvolved , inc lud ing operations incidental thereto , but 

without any deduct ion on account of the cost of the commod ity fu rn ished or sold , the cost of materia ls 

used , labor costs , i nterest, d iscount ,  de l ivery costs , taxes , or any other expense whatsoever paid or 

accrued and without any deduct ion on account of losses . 

(4) "L ight and power bus iness" means the busi ness of operati ng a plant or system for the 

generation ,  product ion or d istri but ion of e lectrical energy for h i re or sale and/or for the whee l ing of 

e lectricity for others .  

(5) "Log transportat ion busi ness" means the  busi ness of  transport ing logs by  truck, except when 

such transportat ion meets the defi n it ion of u rban transportat ion busi ness or occurs exclus ive ly upon 

private roads.  

(6) "Motor transportat ion bus iness" means the busi ness (except u rban transportat ion busi ness) of 

operati ng any motor propel led veh icle by which persons or property of others are conveyed for h i re ,  and 

i nc ludes, but is  not l im ited to , the operat ion of any motor propel led veh icle as an auto transportat ion 

company (except u rban transportat ion busi ness) , common carrier, or contract carrier as defi ned by RCW 

81 .68.01 0 and 81 .80.01 0 . However, "motor transportat ion busi ness" does not mean or i ncl ude:  (a) A log 

transportat ion busi ness ; or (b) the transportat ion of logs or other forest products exclus ive ly upon private 

roads or private h ighways . 

(7)(a) "Pub l ic  service bus iness" means any of the busi nesses defi ned i n  subsect ions ( 1  ) ,  (2) , (4) , 

(6) , (8) , (9) , ( 1 0) ,  ( 1 2) , and ( 1 3) of th is section or any busi ness subject to contro l  by the state , or havi ng 

the powers of eminent domain and the duties incident thereto , or any busi ness hereafter declared by the 

leg is lature to be of a pub l ic  service natu re ,  except te lephone busi ness and low-level rad ioactive waste 

s ite operati ng compan ies as redefi ned in RCW 81 .04.01 0 . I t  i nc ludes,  among others ,  without l im it ing the 

scope hereof: Airp lane transportation ,  boom ,  dock, ferry, p ipe l i ne ,  to l l  bridge,  to l l  logg ing road , water 

transportat ion and wharf busi nesses . 

(b) The defi n it ions i n  th is subsect ion (7)(b) apply throughout th is subsect ion (7) . 

( i )  "Competitive te lephone service" has the same mean ing as i n  RCW 82.04.065 . 

( i i )  "Network te lephone service" means the provid ing by any person of access to a te lephone 

network, te lephone network switch ing service ,  to l l  serv ice ,  or co i n  te lephone services , or the provid ing of 

te lephon ic ,  v ideo, data , or s im i lar  commun ication or transm ission for h i re ,  via a te lephone network, to l l  

l i ne or channe l , cab le ,  m icrowave , or s im i la r  commun ication or transm ission system .  "Network te lephone 

service" incl udes the provis ion of transm ission to and from the s ite of an i nternet provider via a te lephone 

network, to l l  l ine or channe l , cab le ,  m icrowave , or s im i lar  commun ication or transmiss ion system .  

"Network te lephone service" does not i ncl ude the  provid ing of  competitive te lephone service ,  the 

provid ing of cable te levis ion service ,  the provid ing of broadcast services by rad io or te levis ion stat ions ,  

nor the provis ion of i nternet access as defi ned i n  RCW 82.04.297 , i nc lud ing the recept ion of d ia l - in 

connection ,  provided at the s ite of the i nternet service provider. 

( i i i )  "Telephone bus iness" means the busi ness of provid ing network te lephone service .  It i ncl udes 

cooperative or farmer l i ne  te lephone compan ies or associat ions operati ng an exchange.  
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( iv) "Telephone service" means competitive te lephone serv ice or network te lephone service ,  or 

both , as defi ned in (b) ( i ) and ( i i )  of this subsection .  

(8) "Rai l road busi ness" means the  busi ness of  operati ng any  ra i l road , by  whatever power 

operated , for pub l ic  use i n  the conveyance of persons or property for h i re .  It sha l l  not , however, i nc lude 

any busi ness here in  defi ned as an u rban transportat ion busi ness . 

(9) "Rai l road car bus iness" means the busi ness of operati ng stock cars ,  fu rn itu re cars ,  

refrigerator cars ,  fru it cars ,  pou ltry cars , tank  cars ,  s leeping cars ,  parlor  cars , buffet cars ,  tou rist cars ,  or 

any other ki nds of cars used for transportat ion of property or persons upon the l i ne of any ra i l road 

operated in this state when such ra i l road is not owned or leased by the person engag i ng in such 

busi ness . 

( 1 0) "Telegraph busi ness" means the busi ness of afford ing te legraph ic commun ication for h i re .  

( 1 1 )  "Tugboat bus iness" means the busi ness of  operati ng tugboats , towboats , wharf boats or 

s imi lar  vessels i n  the towing or push ing of vesse ls ,  barges or rafts for h i re .  

( 1 2) "Urban transportat ion busi ness" means the  busi ness of  operati ng any  veh icle for pub l i c  use 

in the conveyance of persons or property for h i re ,  i nsofar as (a) operati ng enti re ly with i n  the corporate 

l im its of any city or town , or with i n  five m i les of the corporate l im its thereof, or (b) operati ng enti re ly with i n  

and  between cit ies and  towns whose corporate l im its are not more than five m i les apart or with i n  five 

m i les of the corporate l im its of either thereof. I ncluded here i n ,  but without l im it ing the scope hereof, is the 

busi ness of operati ng passenger veh icles of every type and also the busi ness of operat ing cartage, 

p ickup ,  or del ivery serv ices,  inc lud ing i n  such services the co l lect ion and d istri but ion of property arriving 

from or desti ned to a po int  with i n  or without the state , whether or not such co l lect ion or d istri bution be 

made by the person perform ing a local or i nterstate l i ne-hau l  of such property. 

( 1 3) "Water d istri but ion busi ness" means the busi ness of operat ing a plant or system for the 

d istri but ion of water for h i re or sa le .  

( 1 4) The mean ing attri buted , i n  chapter 82.04 RCW, to the term "tax year, "  "person , "  "va lue 

proceed ing or accru i ng , "  "busi ness , "  "engag ing i n  busi ness , "  " i n  th is state , "  "with i n  th is state , "  "cash 

d iscount" and "successor" sha l l  apply equa l ly  in the provis ions of this chapter. 

[ 201 5 3rd sp.s.  c 6 § 702 . Prior: (20 1 0 c 1 06 § 224 expi red June 30 ,  201 3) ; 2009 c 535 § 1 1 1 0 ; (2009 c 

469 § 701  expi red June 30 ,  201 3) ; 2007 c 6 § 1 023 ; 1 996 c 1 50 § 1 ; 1 994 c 1 63 § 4 ; 1 991  c 272 § 1 4 ; 

1 989 c 302 § 203 ; prior :  1 989 c 302 § 1 02 ; 1 986 c 226 § 1 ; 1 983 2nd ex.s. c 3 § 32 ; 1 982 2nd ex.s. c 9 

§ 1 ; 1 981 c 1 44 § 2 ; 1 965 ex.s. c 1 73 § 20 ; 1 961  c 293 § 1 2 ; 1 961  c 1 5  § 82. 1 6 .01 0 ; prior : 1 959 ex.s. c 

3 § 1 5 ; 1 955 C 389 § 28 ; 1 949 C 228 § 1 0 ; 1 943 C 1 56 § 1 0 ; 1 941 C 1 78 § 1 2 ; 1 939 C 225 § 20 ; 1 937 C 

227 § 1 1 ; 1 935 c 1 80 § 37 ; Rem .  Supp .  1 949 § 8370-37 . ]  

NOTES : 

Tax preference performance statement-201 5 3rd sp.s.  c 6 §§ 702 and 703 : "Th is sect ion 

is the tax preference performance statement for the tax preference conta i ned i n  sect ions 702 and 703 of 

th is act .  This performance statement is on ly i ntended to be used for subsequent eva luat ion of the tax 

preference .  It is not i ntended to create a private right of act ion by any party or be used to determ ine 

e l i g ib i l ity for preferent ia l  tax treatment. 

( 1 ) The leg is lature categorizes th is tax preference as one i ntended to provide tax re l ief for 

certa i n  busi nesses or ind iv idua ls ,  as ind icated i n  RCW 82.32.808(2) (e) . 

(2) It is the leg is lature's specific  pub l ic  po l icy objective to support the forest products industry 

due i n  part to the industry's efforts to support the loca l economy by focus ing on Wash i ngton state based 

resources thereby reduci ng g lobal environmental impacts through the manufacturing and use of wood . It 

is  the leg is lature's i ntent to provide the forest products industry permanent tax re l ief by loweri ng the 

pub l ic  uti l i ty tax rate attri butable to log transportat ion busi nesses . Because this reduced pub l ic  uti l ity rate 
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i s  i ntended to be permanent ,  the reduced rate estab l ished in this Part VI I is not subject to the ten-year 

expi ration provis ion i n  RCW 82.32.805( 1 ) (a) . "  [ 201 5 3rd sp.s.  c 6 § 701 . ]  

Effective date-201 5 3rd sp.s.  c 6 §§  702  and 703 : "Part VI I o f  th i s  act is  necessary for the 

immed iate preservat ion of the pub l ic  peace , health , or safety, or support of the state government and its 

exist ing pub l ic  i nstitutions ,  and takes effect August 1 ,  20 1 5 . "  [ 201 5 3rd sp.s.  c 6 § 2302 . ]  

Exp i ration date-201 0 c 1 06 § 224: "Sect ion 224 o f  th is act expi res June 30 ,  20 1 3 . "  [ 201 0 c 

1 06 § 41 0 . ]  

Effective date-201 0 c 1 06 :  See note fo l l owing RCW 35. 1 02. 1 45 . 

l ntent-Construction-2009 c 535 : See notes fo l l owing RCW 82.04. 1 92 . 

Exp i ration date-2009 c 469 §§ 701 and 702 : "Sect ions 701  and 702 of th is act exp i re June 

30 ,  20 1 3 . "  [ 2009 C 469 § 905 . ]  

Effective date-2009 c 469 : See note fo l l owing RCW 82.08.962 . 

Part head ings not law-Savings-Effective date-Severabi l ity-2007 c 6 :  See notes 

fo l lowing RCW 82.32.020 . 

F ind ings-lntent-2007 c 6 :  See note fo l lowing RCW 82. 1 4.390 . 

Effective date-1 996 c 1 50 :  "Th is act is necessary for the immed iate preservation of the 

pub l ic  peace , hea lth , or safety, or support of the state government and its exist ing pub l ic  institutions ,  and 

sha l l  take effect immediate ly [March 25 ,  1 996] . "  [ 1 996 c 1 50 § 3 . ]  

Effective dates-1 991 c 272 : See RCW 81 . 1 08.901 . 

F ind ing ,  pu rpose-1 989 c 302 : See note fo l l owing RCW 82.04. 1 20 . 

Effective date-1 986 c 226 : "Th is act sha l l  take effect Ju ly 1 ,  1 986 . "  [ 1 986 c 226 § 3 . ]  

Construction-Severabi l ity-Effective dates-1 983 2nd  ex.s. c 3 :  See notes fo l l owing 

RCW 82.04.255 . 

Effective date-1 982 2nd ex.s.  c 9 :  "Th is act is necessary for the immed iate preservat ion of 

the pub l ic  peace , health , and safety, the support of the state government and its exist ing pub l ic  

i nstitutions ,  and sha l l  take effect August 1 ,  1 982 . "  [ 1 982 2nd ex.s.  c 9 § 4 . ]  

l ntent-1 981 c 1 44 :  "The leg is lature recogn izes that there have been s ign ificant changes i n  

the  natu re of  the  te lephone busi ness i n  recent years .  Once sole ly the  doma in  of  regu lated monopol ies ,  

the te lephone busi ness has now been opened up  to competit ion with respect to most of i ts services and 

equ i pment .  As a resu l t  of th is competition ,  the state and local  excise tax structure i n  the state of 

Wash i ngton has become d iscrim inatory when appl ied to regu lated te lephone company transactions that 

are s im i lar  i n  natu re to those consummated by nonregu lated competitors . Te lephone compan ies are 

forced to operate at a s ign ificant state and local tax d isadvantage when compared to these nonregu lated 

competitors .  

To remedy th i s  situation ,  i t  is t he  i ntent o f  the  leg is lature to  place te lephone compan ies and 

non regu lated competitors of te lephone compan ies on an equal  excise tax basis with regard to the 
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provid ing of s im i la r  goods and services . Therefore competitive te lephone services sha l l  for excise tax 

purposes on ly, un less otherwise provided , be treated as reta i l  sales under the app l icable state and local 

busi ness and occupat ion and sales and use taxes. This sha l l  not affect any requ i rement that regu lated 

te lephone compan ies have under Tit le 80 RCW, un less otherwise provided . 

Noth ing i n  th is act affects the authority and respons ib i l ity of the Wash i ngton uti l i t ies and 

transportat ion commission to set fa i r, j ust, reasonable ,  and sufficient rates for te lephone service . "  [ 1 981  

c 1 44 § 1 . ]  

Severabi l ity-1 981 c 1 44 :  " I f  any  provis ion o f  th is act or its app l ication t o  any  person o r  

ci rcumstance is held i nva l id ,  the remainder o f  the act or the app l ication o f  the provis ion t o  other persons 

or ci rcumstances is not affected . "  [ 1 981  c 1 44 § 1 2 . ]  

Effective date-1 981 c 1 44 :  "Th is act sha l l  take effect on January 1 ,  1 982 . "  [ 1 981  c 1 44 § 

1 3 . ]  

Effective date-1 965 ex.s. c 1 73 :  See note fo l l owing RCW 82.04.050 . 
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Excise Tax Advisory 
Excise Tax Advisories are interpretive statements authorized by RCW 34 .05 .230.  

ETA 3149 .2009 Issue Date : February 2, 2009 

A revised ETA 3149 was issued on May 6, 2019. 

The Applicability of the Interstate Commerce 
Exemption to Freight Forwarders 

Are the gross proceeds earned by a freight forwarder who solicits " less than carload" freight from local 
customers for shipment to points without this state subject to the business and occupation (B&O) tax? 

WAC 458-20-193D states :  

Transporting across the state's boundaries is exempt, whereas supplying such transporters 
with facilities, arranging accommodations, providing funds and the like, by which they 
engage in such commerce is taxable . 

Examples of Exempt Income: 

(1) Income from those activities which consist of the actual transportation of persons or 
property across the state's boundaries is exempt. 

Where a freight forwarder has the contractual responsibility to move the freight to its destination in 
interstate commerce it is an interstate carrier. Any freight forwarder claiming the exemption must have 
the bill of lading indicating that the freight forwarder has common carrier responsibility to the consignor 
from point of origin in the state to the out-of-state consignee at an out-of-state delivery point or vice 
versa. 

Income earned by a freight forwarder from intrastate shipments is not exempt. The fact that a freight 
forwarder owns no rolling stock and contracts with others for actual handling and transportation of the 
goods (including pickup and delivery) is immaterial to the exemption. 

To request this document i n  an alternate format, visit http://dor.wa .gov and 
cl ick on "contact us" or cal l  1 -800-647-7706 . Teletype (TTY) users may use 
the Wash ington Relay Service by cal l i ng  7 1 1 .  

General tax i nformation is avai lab le on our  
website at  dor.wa .gov. 

Questions? Complete the on l ine form at 
dor.wa .gov/commun icat ions or cal l  800-647-
7706 . If  you want a b ind ing ru l i ng  from the 
Department, complete the form at 
dor.wa .gov/ru l i ngs . 

Page 1 



Excise Tax Advisory 

ETA 3149.2009 Issue Date : February 2, 2009 

Business activities which give rise to tax liability to the State of Washington are : 

(1) Storage charges and storage charges on incoming merchandise held more than 48 

hours. (warehousing B&O.) 

(2) Charges for local pickup and delivery services performed before the goods have 

reached the origin of the interstate bill of lading or after the goods have reached the 

destination indicated on the interstate freight bill. (motor or urban transportation public 

utility tax.) 

(3) C.O.D. fees. (service and other activities B&O.) 

( 4) The use tax applies to consumable supplies used by a local office such as freight bills, 

letterheads, stationery, envelopes, supplies, etc. 

*****  
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R 
Department of ((� 

Wa�i��n�tate Exc i se Tax Advi so ry 
Exc ise Tax Advi sor ies a re i nterpretive statements a uthorized by RCW 34.05 . 230.  

ETA 3 149 . 2019 I s sue Date : May 6,  2019 

Taxabi l ity of Gross I ncome Received by Freight Forwarders 

Purpose 

What is a freight 

forwarder? 

How is gross income 

received by a freight 

forwarder taxable? 

Th is  Excise Tax Advisory ( ETA) d i scusses the taxab i l ity of gross i n come received by 

fre ight fo rwa rde rs and  the deduct ions and  exc l us ions that may a pp ly to that gross 

i ncome .  

Th is  ETA does  not  a pp ly to  a ma rketp l ace fac i l itato r, as  defi ned i n  RCW 

82 . 13 .010(3 ) 1, who a rra nges fo r the tra nsportat ion of property so ld  on its 

ma rketp l ace, such as  a food de l ive ry service . 2 

For the pu rpose of th i s  ETA, a "fre ight fo rwa rde r" is a bus i ness that a rra nges fo r the 

tra nsportat ion of i ts  customers' property. A fre ight fo rwa rder may or may not :  

• perform the actua l  physica l tra nsportat ion of the property tra nsported, o r  

• have a contractua l  l i a b i l ity to its customer  fo r the tra nsportation of the 

property. 

The taxa b i l ity of gross i ncome received by a fre ight fo rwa rde r  depends on whether  

the activ ity performed qua l ifies the fre ight fo rwarder as  a "moto r tra nsportat ion 

bus i ness" o r  "u rba n tra nsportat ion bus i ness ." RCW 82 . 16 .010(6)  genera l ly defi nes a 

motor tra nsportat ion bus i ness as  a bus i ness that operates a moto r veh ic le  fo r h i re 

to tra nsport peop le  o r  p roperty not owned by the bus i ness .  RCW 82 . 16 .010(12 )  

genera l ly defi nes a n  u rba n tra nsportat ion bus i ness as  a bus i ness that ope rates a 

motor veh i c l e  fo r pub l i c  use and  fo r h i re to tra nsport peop le  o r  p roperty not owned 

by the bus i ness with i n  certa i n  specif ied d i sta nces of a c ity o r  town .  

1 Effective J u ly 1 ,  2019, t h e  defi n it ion o f  "ma rketp lace fa c i l itator" wi l l  be found  i n  RCW 82 .08.010. 
2 "Food de l ivery services" typica l ly i n c l ude  resta u ra nts and other  food-de l ivery p l atforms that a l low customers to p l ace a 

food order  to be p icked u p  by a d river and  de l ivered to the customer. 

To request th i s  docu ment i n  a n  a lternate format, vis it http://dor.wa .gov and  c l i ck  on  

"contact u s "  o r  ca l l  1-800-647-7706. Te letype (TTY) users may  use the Wash i ngton 

Re lay Service by ca l l i ng 711 .  

Genera l  t ax  i nfo rmat ion is  ava i l a b le on  ou r  

webs ite at do r.wa .gov. 

Quest ions? Comp lete the on l i n e  fo rm at 

do r.wa .gov/commun ications  o r  ca l l  800-647-

7706. I f  you want a b i nd i ng ru l i ng  from the 

Depa rtment, comp lete the fo rm at 

do r.wa .gov/ru l i ngs . 
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Exc ise Tax Advisory 

ETA 3 149. 2019 

When is a freight 

forwarder a motor 

or urban 

transportation 

business? 

When is a freight 

forwarder not a 

motor or urban 

transportation 

business? 

What is contractua l  

l iab i l ity? 

Deduction from PUT 

for services jointly 

provided 

I s sue Date : May 6, 2019 

I f  a fre ight fo rwa rde r  qua l ifies as  a moto r o r  u rba n tra nsportat ion bus i ness, its 

i ncome i s  s ubject to the Pub l i c  Ut i l ity Tax ( PUT) . I f  a fre ight fo rwa rde r  does not 

qua l ify as  a moto r o r  u rban  tra nsportat ion bus i ness, its i ncome i s  s ubject to the 

bus i ness and occupation  ( B&O) tax. 

Ass um i ng a l l  other  statuto ry req u i rements a re met, to qua l ify as  a motor o r  u rban 

tra nsportat ion bus i ness a nd have i t s  gross i ncome subject to the PUT, a fre ight 

fo rwa rde r  m ust e i ther :  

• physica l ly tra nsport its customer's  p roperty, or 

• be contractua l ly l i a b l e  fo r the tra nsportat ion of its customer's  property. 

The amounts received a re taxa b le  under  the motor or u rba n tra nsportat ion PUT 

c l a ss if icat ions .  For  add it i ona l  i nfo rmat ion on  a l l  of the statuto ry req u i rements a nd 

the d i ffe rence between  the moto r and  u rba n tra nsportat ion PUT c l a ssif icat ions, 

refe r to RCW 82 . 16 .010 a nd WAC 458-20-180 Motor carriers . 

If a fre ight fo rwa rde r  does not physica l ly tra nsport its customer's property ( i . e . ,  a 

t h i rd-pa rty ca rr ier  p rovides the tra nsportat ion ), and is not contractua l ly l i a b le  fo r 

the tra nsportat ion of its customer's property, then it is not a motor o r  u rba n 

tra nsportat ion bus iness, a nd its gross i ncome i s  s ubject to the B&O tax. 

A fre ight fo rwa rde r  that ne ither phys ica l ly t ra nsports its customer's  property nor i s  

contractua l ly l i a b l e  fo r the tra nsportation  of i ts  customer's  property i s  cons idered a 

fre ight broker .  Amounts received for act iv it ies engaged i n  by fre ight b roke rs a re 

taxa b le  unde r  the se rvice and other  act iv it ies B&O tax c lass ificat io n .  RCW 

82 .04 .290 .  

F re ight b rokers that conduct i nternat iona l  fre ight broke r i ng a ctivit ies a re s ubject to 

the i nternat iona l  fre ight fo rwa rde r B&O tax c l a ssif ications .  RCW 82 .04 . 260. 

For  pu rposes of th is ETA genera l ly, a fre ight fo rwa rde r  has  contractua l  l i a b i l ity fo r 

the tra nsportat ion of its customer's property if it is contractua l l y  ( but not 

necessa r i ly  physica l ly) respons ib l e  fo r tra nspo rt ing the property us i ng moto r 

veh i c l es, a nd  is l i a b le  fo r a ny da mages o r  loss i n  the tra nsportat ion of that property. 

U nder  most c i rcumsta nces, the b i l l  of l ad i ng ca n be used to dete rm ine whether  the 

fre ight fo rwa rde r  i s  contractua l ly l i a b l e .  

F re ight fo rwa rde rs t ha t  a re moto r o r  u rban  tra nsportation  bus i nesses may deduct 

from the i r  gross i ncome subject to PUT, amounts they actua l ly pay to th i rd-pa rty 

ca rr iers who ass i st in physica l ly tra nspo rt ing the property as cons iderat ion fo r 

services jo i nt ly p rovided .  These amounts may be deducted rega rd l ess of whether  

the th i rd-pa rty ca rr ier  phys ica l ly tra nsports a l l  o r  a port ion of the property. Refe r  to 

RCW 82 . 16 .050 (3 )  a nd  WAC 458-20-179(202) (f) fo r more i nfo rmat ion a bout the 

services jo i nt ly p rovided deduct i on .  
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Exc ise Tax Advisory 

ETA 3 149. 2019 

Exc lusion from B&O 

tax for advances and 

reimbursements 

Deduction for 

interstate 

transportation 

I s sue Date : May 6, 2019 

The services jo i nt ly p rovided deduct ion i s  not ava i l a b le  to fre ight broker and 

i nternat i ona l  fre ight fo rwa rde r  activit ies .  Howeve r, such bus i nesses may exc l ude  

gross i ncome subject to B&O tax  fo r qua l ify ing adva nces or  re imbu rsements . To 

proper ly exc l ude  gross i ncome as a n  adva nce or re imbu rsement, the taxpaye r m ust 

be act ing as a n  agent a nd  meet a l l  of the req u i rements of WAC 458-20-111, 

Advances and reimbursements. For exam p le, amounts received and  pa id to th i rd­

pa rty ca rr iers who physica l ly tra nsport the p roperty may be deduct i b l e  if a l l  of the 

req u i rements of WAC 458-20-111  a re met. 

U nder  certa i n  c i rcumsta nces, a fre ight fo rwa rder  may deduct from gross i ncome 

subject to the PUT, amounts cha rged fo r property tra nsported across the state's 

bounda r ies .  

I f  a fre ight fo rwa rde r  i s  a motor o r  u rba n tra nsportat ion bus i ness, and i ts gross 

i ncome i s  s ubject to the P UT, then a deduct ion from gross i ncome may be taken fo r 

a l l  amounts att r i buted to the tra nsportation of property by moto r tra nsportat ion 

equ i pment where the o rig in o r  dest i nat ion of the h au l  i s  outs ide of Wash i ngton .  For  

add it iona l  i nfo rmat ion on  the deduct ion fo r i nte rstate tra nsportat ion ,  refe r to WAC 

458-20-180 Motor carriers and  WAC 458-20-193D Transportation, communication, 

public utility activities, or other services in interstate or foreign commerce. 

If a fre ight broker o r  i nternati ona l  fre ight fo rwa rde r  is not a moto r o r  u rba n 

tra nsportat ion bus iness, a nd its i ncome is s ubject to the service and  other  activit ies 

o r  i nternat iona l  fre ight fo rwa rde r  B&O tax, respect ive ly, then i ncome it earns  from 

a rrang ing fo r the tra nsportat ion of p roperty must be attr i buted cons i stent with 

WAC 458-20-19402 Single factor receipts apportionment-Generally. 

* * * * *  
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